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SECTION 1. PURPOSE  
 

This revenue procedure provides safe harbors under which the Internal Revenue Service 
will treat a residential unit in a building as a low-income unit under §42(i)(3)(A) of the 
Internal Revenue Code if the incomes of the individuals occupying the unit are at or 
below the applicable income limitation under §42(g)(1) or §142(d)(4)(B)(i) before the 
beginning of the first taxable year of the building's credit period under §42(f)(1), but their 
incomes exceed the applicable income limitation at the beginning of the first taxable year 
of the building's credit period.  
 
 

SECTION 2. BACKGROUND  
 

.01 Questions have arisen regarding when individuals must satisfy the applicable income 
limitation under §42(g)(1) or §142(d)(4)(B)(i) when they move into a residential unit in 
an existing building under §42(i)(5) on or after the date a taxpayer acquires the existing 
building for rehabilitation under §42(e), but before the beginning of the first taxable year 
of the building's credit period under §42(f)(1). Because of these questions, some 
taxpayers require that the individuals' incomes not exceed the applicable income 
limitation at the beginning of the first taxable year of the building's credit period, even 
though the individuals' income did not exceed the applicable income limitation when the 
individuals moved into the unit. This has resulted in some individuals being evicted, 
where permissible under local law, from low-income housing projects.  
 
.02 Section 42(a) provides that, for purposes of §38, the amount of the low-income 
housing credit determined for any taxable year in the credit period is an amount equal to 
the applicable percentage of the qualified basis of each qualified low-income building.  
 
.03 Section 42(c)(2)(A) generally defines a qualified low-income building as any building 
which is part of a qualified low-income housing project at all times during the building's 
compliance period (which is defined in §42(i)(1) as the period of 15 taxable years 
beginning with the first taxable year of the credit period under §42(f)(1)).  
 
.04 Section 42(i)(4) defines a new building as a building the original use of which begins 
with the taxpayer. An existing building is defined in §42(i)(5) as any building which is 
not a new building. Section 42(e)(1) provides that rehabilitation expenditures paid or 
incurred by the taxpayer with respect to any building are treated as a separate new 
building for purposes of §42.  
 
 
 
 
 
 



.05 Section 42(f)(1) defines the credit period as the period of 10 taxable years beginning 
with (A) the taxable year in which the building is placed in service, or (B) at the election 
of the taxpayer, the succeeding taxable year, but in each case only if the building is a 
qualified low-income building as of the close of the first year of the period. Under 
§42(f)(5)(A), the credit period for an existing building must not begin before the first 
taxable year of the credit period for rehabilitation expenditures with respect to the 
building.  
 
.06 Section 42(g)(1) defines a qualified low-income housing project as any project for 
residential rental use that meets one of the following requirements: (A) 20 percent or 
more of the residential units in the project are both rent-restricted and occupied by 
individuals whose income is 50 percent or less of the area median gross income, or (B) 
40 percent or more of the residential units in the project are both rent-restricted and 
occupied by individuals whose income is 60 percent or less of the area median gross 
income. Under §42(g)(2), a residential unit is rent-restricted for purposes of §42(g)(1) if 
the gross rent for the unit does not exceed 30 percent of the imputed income limitation for 
the unit. Residential units that satisfy these rent and income requirements are defined in 
§42(i)(3)(A) as "low-income units." Section 42(i)(3)(B), (C), (D), and (E) provide more 
requirements for low-income units. Under §42(g)(4), a deep rent skewed project, as 
defined in §142(d)(4)(B), is also a qualified low-income housing project. To be a deep 
rent skewed project, §142(d)(4)(B)(i) requires that 15 percent or more of the low-income 
units in the project must be occupied by individuals whose income is 40 percent or less of 
the area median gross income.  
 
.07 Section 42(g)(2)(D)(i) provides that, notwithstanding an increase in the income of the 
occupants of a low-income unit above the income limitation applicable under §42(g)(1), 
the unit will continue to be treated as a low-income unit if the income of the occupants 
initially met the income limitation and the unit continues to be rent-restricted. However, 
under the available unit rule in §42(g)(2)(D)(ii), if the income of the occupants of the unit 
increases above 140 percent of the income limitation applicable under §42(g)(1), 
§42(g)(2)(D)(i) ceases to apply to the unit if any residential rental unit in the building (of 
a size comparable to, or smaller than, such unit) is occupied by a new resident whose 
income exceeds the applicable income limitation. In the case of a deep rent skewed 
project described in §142(d)(4)(B), if the income of the occupants of the unit increases 
above 170 percent of the income limitation applicable under §42(g)(1), §42(g)(2)(D)(i) 
ceases to apply to the unit if any low-income unit in the building is occupied by a new 
resident whose income exceeds 40 percent of area median gross income. See also §1.42-
15 of the Income Tax Regulations.  
 
 
 
 
 
 
 



.08 Under §42(h)(1), the amount of the credit determined under §42(a) for any taxable 
year with respect to any building must not exceed the housing credit dollar amount 
allocated to the building. However, under §42(h)(4)(A), a credit allocation generally is 
not necessary for the portion of a building's eligible basis financed by an obligation the 
interest on which is exempt from tax under §103 and the obligation is taken into account 
under §146. Under §42(h)(4)(B), no credit allocation under §42(h)(1) is necessary for any 
portion of a building's eligible basis if 50 percent or more of the aggregate basis of the 
building and the land on which it is located is financed with tax-exempt obligations.  
 

SECTION 3. SCOPE  
 

This revenue procedure only applies to residential units in a building where the incomes 
of the individuals occupying the unit are at or below the applicable income limitation 
under §42(g)(1) or §142(d)(4)(B)(i) before the beginning of the first taxable year of the 
building's credit period under §42(f)(1), but their incomes exceed the applicable income 
limitation at the beginning of the first taxable year of the building's credit period.  
 
 

SECTION 4. SAFE HARBORS  
 

.01 Existing buildings under §42(i)(5) and new buildings under §42(e)(1). A residential 
unit in an existing building under §42(i)(5) or a new building under §42(e)(1) will be 
considered a low-income unit under §42(i)(3)(A) at the beginning of the first taxable year 
of the building's credit period under §42(f)(1) if:  
 
(1) The individuals occupying the unit have incomes that are at or below the applicable 
income limitation under §42(g)(1) or §142(d)(4)(B)(i) on either the date the existing 
building was acquired by the taxpayer or the date the individuals started occupying the 
unit, whichever is later (based on the area median gross income on that date), but their 
incomes exceed the applicable income limitation at the beginning of the first taxable year 
of the building's credit period (based on the area median gross income on that date);  
 
(2) The incomes of the individuals occupying the unit are first tested for purposes of the 
available unit rule under §42(g)(2)(D)(ii) and §1.42-15 at the beginning of the first 
taxable year of the building's credit period;  
 
(3) The unit has been rent-restricted under §42(g)(2) from either the date the existing 
building was acquired by the taxpayer or the date the individuals started occupying the 
unit, whichever is later, to the beginning of the first taxable year of the building's credit 
period;  
 
(4) Either:  
 
(a) Section 42(h)(1) applies to the building and the taxpayer either receives an allocation 
to rehabilitate the existing building or enters into a binding commitment for an allocation 
to rehabilitate the existing building by either the end of the taxable year the taxpayer 
acquired the existing building or the end of the taxable year the individuals started 
occupying the unit, whichever is later; or  



 
(b) Section 42(h)(1) does not apply to the building by reason of §42(h)(4) and the tax-
exempt bonds for the project are issued by either the end of the taxable year the taxpayer 
acquired the existing building or the end of the taxable year the individuals started 
occupying the unit, whichever is later; and  
 
(5) The unit has been a low-income unit under §42(i)(3)(B), (C), (D), and (E) from either 
the date the existing building was acquired by the taxpayer or the date the individuals 
started occupying the unit, whichever is later, to the beginning of the first taxable year of 
the building's credit period.  
 
.02 New buildings under §42(i)(4) (not including new buildings under §42(e)(1)). A 
residential unit in a new building under §42(i)(4) will be considered a low-income unit 
under §42(i)(3)(A) at the beginning of the first taxable year of the building's credit period 
under §42(f)(1) if:  
 
(1) The individuals occupying the unit have incomes that are at or below the applicable 
income limitation under §42(g)(1) or §142(d)(4)(B)(i) on the date the individuals started 
occupying the unit (based on the area median gross income on that date), but their 
incomes exceed the applicable income limitation in effect at the beginning of the first 
taxable year of the building's credit period (based on the area median gross income on 
that date);  
 
(2) The incomes of the individuals occupying the unit are first tested for purposes of the 
available unit rule under §42(g)(2)(D)(ii) and §1.42-15 at the beginning of the first 
taxable year of the building's credit period;  
 
(3) The unit has been rent-restricted under §42(g)(2) from the date the individuals started 
occupying the unit to the beginning of the first taxable year of the building's credit 
period;  
 
(4) The taxpayer elects under §42(f)(1)(B) to treat the taxable year succeeding the taxable 
year the building was placed in service as the first taxable year of the credit period; and  
 
(5) The unit has been a low-income unit under §42(i)(3)(B), (C), (D), and (E) from the 
date the individuals started occupying the unit to the beginning of the first taxable year of 
the building's credit period.  
 
 
 
 
 
 
 
 
 
 
 
 



SECTION 5. AUDIT PROTECTION  
 

If the taxpayer currently uses a method consistent with the safe harbors for determining 
whether a unit is a low-income unit under §42(i)(3)(A) at the beginning of the first 
taxable year of the building's credit period under §42(f)(1) (as described in section 4 of 
this revenue procedure), the issue will not be raised by the Service in a taxable year that 
ends before November 24, 2003. Also, if the taxpayer currently uses a method consistent 
with the safe harbors for determining whether a unit is a low-income unit under 
§42(i)(3)(A) at the beginning of the first taxable year of the building's credit period under 
§42(f)(1) (as described in section 4 of this revenue procedure) and the issue is under 
consideration (within the meaning of section 3.09 of Rev. Proc. 2002-9, 2002-1 C.B. 327) 
for taxable years in examination, before an appeals office, or before the U.S. Tax Court in 
a taxable year that ends before November 24, 2003, the issue will not be further pursued 
by the Service.  
 
 

SECTION 6. EFFECTIVE DATE  
 

This revenue procedure is effective for taxable years ending on or after November 24, 
2003.  
 
 

SECTION 7. DRAFTING INFORMATION  
 

The principal author of this revenue procedure is Paul Handleman of the Office of 
Associate Chief Counsel (Passthroughs and Special Industries). For further information 
regarding this revenue procedure, contact Mr. Handleman at (202) 622-3040 (not a toll-
free call). 
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